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The Inter-American Commission of Women (CIM) collaborated with the Inter-American Commission on Human Rights (IACHR) to produce the Report on the Status of Women in the Americas.


This IACHR initiative began in 1994.  Dr. Claudio Grossman was appointed to act as a Special Rapporteur for women’s rights and was mandated to analyze and report on the extent to which laws and practices of member states with regard to women’s rights, respect the obligations contained in the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights.


The report, which the IACHR presented to the General Assembly of the OAS, concludes with recommendations as to how to remedy de facto and de jure instances of discrimination in which women are prevented from fully exercising their rights, to confront the consequences of that discrimination, and to devise further initiatives to achieve those goals in the regional framework.  The report urges immediate steps to identify and amend laws and practices that pursue or have gender-based discriminatory effects, so as to eradicate all instances of this by the year 2,000.


This document is being presented for consideration by the Assembly of Delegates in order for it to analyze the possibility of continuing to collaborate with the IACHR and the Special Rapporteur in following up on this initiative and to instruct the Executive Committee and the Permanent Secretariat of the CIM regarding the measures it considers should be taken.

REPORT OF THE INTER-AMERICAN COMMISSION ON HUMAN RIGHTS ON THE STATUS OF WOMEN IN THE AMERICAS
EXECUTIVE SUMMARY
The Inter-American Commission on Human Rights appointed Member Dean Claudio Grossman Special Rapporteur on women's rights during its 85th period of sessions, with a mandate to analyze and report on the extent to which member state legislation and practices which affect the rights of women comply with the obligations established in the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights.  These instruments provide broad guarantees of equality and freedom from discrimination to all individuals, as do the constitutions of the member states.  However, as the member states have recognized, and the Commission has become increasingly aware, discriminatory legislation and practices persist which prevent women from fully exercising the rights to which they are entitled.

The Special Rapporteur presented his report to the Commission, which approved it during its 98th period of sessions, on March 6, 1998.  The report begins with an orientation on the institutional and legal framework of the inter-American human rights system and how its mechanisms may be utilized to address deficiencies at the national level which impede the ability of women to exercise their rights. The report then explains the methodology of the Rapporteurs study and analysis, and sets forth initial findings derived from the information gathered on a core set of issues, including: institutional and legal guarantees at the national level; the question of juridical capacity; the right to take part in the public affairs and service of one's country; the right to life, physical integrity, and to be free from violence; and the right to equal protection and to be free from discrimination.

The report concludes by setting forth the recommendations of the Commission aimed at: remedying instances of de facto and de jure discrimination which impede the ability of women to fully exercise their rights; addressing the consequences of such discrimination; and developing further initiatives in pursuit of these objectives within the regional system.  Chief among these are recommendations that member states immediately initiate action to identify and reform legislation and practices which have the purpose or effect of discriminating on the basis of gender in order that all such instances are eliminated prior to the year 2000.  Further, it is crucial that member states evaluate the legal recourses provided under domestic law in order to develop and reinforce their capacity to provide available and effective remedies to women who have been subjected to gender discrimination. The report recommends that the Commission focus its work with respect to the rights of women in particular on the question of violence against women and the inter-American human rights system. 

Beyond the present report and recommendations, this initiative was designed to raise awareness of the approaches to promoting and protecting women's rights that exist in the inter-American sphere, and to further develop working links between relevant state and non-state actors and the Commission.  

The Commission wishes to recognize the contribution of Argentina, Belize, Brazil, Canada, Chile, Colombia, Costa Rica, the Dominican Republic, Ecuador, Guatemala, Guyana, Jamaica, Panama, Paraguay, Peru, Mexico, Uruguay and Venezuela, as well as the nongovernmental organizations: Instituto de Estudios de la Mujer "Norma Virginia Guirola de Herrera" CEMUJER (El Salvador) and the Centro de Estudios de la Mujer - Honduras CEM-H (based in Tegucigalpa), in providing substantive responses to the project questionnaire upon which this report is based.  The Commission appreciates the interest and collaboration received from these States and organizations, from the experts with whom the Rapporteur has consulted, and from other entities of the system, such as the Inter-American Commission of Women and the Pan-American Health Organization, and understands it to be a reflection of the region-wide priority that has been accorded to advancing the status of women.

The human rights obligations assumed by states as a result of membership in the Organization of American States provide a basis for action at the national level.  In a democratic system, responsibility for guaranteeing the protection of individual rights necessarily rests first and foremost at the domestic level.  The Commission's appointment of a Special Rapporteur, his analysis of national law and practice, and the recommendations issued represent a focused effort to build on and reinforce initiatives at the national level, and to work with member state governments and civil society in enhancing the situation of women's rights in the Americas. The Rapporteur extends his appreciation to Elizabeth A. H. Abi-Mershed, Senior Specialist, and Laura Langberg, Project Consultant, for their assistance in preparing this report.

INTRODUCTION
In 1994, the Commission renewed its commitment to ensuring that the rights of women in each OAS member state are fully respected and ensured by appointing a Special Rapporteur on the issue.  While the constitutions of the member states of the OAS formally recognize the equality of women and men, the Commission had become increasingly aware that an examination of national legal systems and practices revealed the persistence of discrimination based on gender in both law and in fact.

Dean Claudio Grossman was appointed Special Rapporteur on women's rights by the plenary of the Commission during its 85th period of sessions to study how member state legislation and practices which affect the rights of women comply with the fundamental obligations of equality and nondiscrimination established in the American Declaration of the Rights and Duties of Man and the American Convention on Human Rights.  The present report sets forth the initial findings of that study, identifying instances of de facto and de jure discrimination against women within the member states of the OAS, and issuing recommendations aimed at assisting those states in enhancing compliance with their inter-American human rights obligations.  This is the first time the Commission has adopted a comprehensive study of the status of women's rights in the hemisphere.

Chapter I provides an orientation on the institutional and legal framework of the inter-American human rights system and the approaches and mechanisms it offers, with emphasis on how they may be utilized to address issues affecting the ability of women to exercise their rights.  Chapter II reviews the activities of the Special Rapporteur in preparing the study and report, and explains methodology of the project.  Chapter III sets forth initial findings derived from the information gathered, organized around a set of core issues: institutional and legal guarantees at the national level; the question of juridical capacity; the right to take part in the public affairs and service of one's country, including the right to stand for election; the right to life, physical integrity, and to be free from violence; and the right to equal protection and to be free from discrimination.  Finally, Chapter IV sets forth recommendations aimed at remedying instances of de facto and de jure discrimination which impede the ability of women to freely and fully exercise their rights, at addressing the consequences of such discrimination, and at developing further initiatives within the regional system to facilitate these objectives.

I.
THE INTER-AMERICAN HUMAN RIGHTS SYSTEM AND THE RIGHTS OF WOMEN
A.
The Inter-American Legal and Institutional Framework
Respect for the fundamental rights of each individual, on the basis of the principles of equality and non-discrimination, is a cornerstone of any democratic system, and a fundamental principle underlying the Organization of American States.  The preamble of the OAS Charter affirms the goal of a consolidating, "within the framework of democratic institutions, [] a system of individual liberty and social justice" based on respect for the essential rights of women and men.  Article 3.k reaffirms, as a basic principle of the Organization, "the fundamental rights of the individual without distinction as to race, nationality, creed, or sex."

The inter-American human rights system establishes and defines a set of basic rights, obligatory standards of conduct to promote and protect those rights, and the organs that monitor their observance.
  The American Convention on Human Rights (Pact of San José) and the American Declaration of the Rights and Duties of Man, the principal normative instruments of the system, explicitly prohibit discrimination on the basis of sex.  (See infra section I.A.1.) The American Convention is binding upon the States Parties thereto through ratification.
  The American Declaration is a source of legal obligations as the instrument which sets forth the human rights obligations of member states to the OAS Charter, as well as through customary international law with respect to many of its provisions.
  To strengthen the normative framework of protection and promotion of the rights of women, the General Assembly of the OAS adopted the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women (Convention of Belém do Pará).  This recent Convention, which entered into force in March of 1995, now has 27 States Parties, and provides that petitions complaining of violations may be presented before the Inter-American Commission on Human Rights.  (See infra section I.A.2.)

The Inter-American Commission on Human Rights ("Inter-American Commission" or "Commission"), as the principal organ of the OAS charged with the promotion and protection of human rights in the Americas has a special role to play in furthering compliance with the Charter principle of respect for the fundamental rights of each person on the basis of the principles of equality and nondiscrimination.  Section I.B, infra, provides an overview of the mechanisms through which the Commission discharges its mandate.  The Inter-American Court of Human Rights, established by the American Convention on Human Rights ("American Convention"), exercises advisory jurisdiction to interpret human rights norms in effect in the Americas.  The advisory opinions of the Court provide authoritative interpretation of legal issues concerning human rights instruments applicable in the Americas.  The Court exercises compulsory jurisdiction to interpret and apply the provisions of the American Convention in cases where the States Parties concerned have expressly declared their acceptance of that competence.

The regional system also benefits from the work of the Inter-American Commission on Women.  Created in 1928, it was the very first official intergovernmental agency in the world expressly created to ensure recognition of the civil and political rights of women.
  Its legacy includes active involvement in the establishment of the first systemic norms in favor of the rights of women: the Inter-American Conventions on the Nationality of Women (Montevideo, Uruguay 1933), the Granting of Political Rights to Women (Bogotá, Colombia 1948), and the Granting of Civil Rights to Women (Bogotá, Colombia 1948).
  Recently, the CIM played the decisive role in drafting and presenting the text of the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women.

Looking at the history of the hemisphere to the present, it is clear that the challenge of consolidating truly participatory democracy to which the member states of the OAS have committed themselves and the Organization requires strengthening the participation of all social sectors in the political, social and economic life of each nation.  As the member states have recognized, discrimination in law and in fact continues to hinder the ability of women to fully contribute to this crucial undertaking.
  The Commission notes with satisfaction that member states have established as priorities strengthening the role of women in society, further developing mechanisms for the advancement of women, and incorporating gender analysis in the design and implementation of public policy.
  As this report bears out, the designation of priorities at the regional level both builds upon and reinforces action taking place at the national level.

Enhancing the participation of women in national society is necessarily an integral part of the work plan of various other entities of the OAS, as is the case with the Unit for the Promotion of Democracy (UPD), which most recently cosponsored a seminar on women and political participation in December of 1997.  For its part, the Permanent Council of the OAS announced the establishment of a new initiative to coordinate efforts in this sphere in November of 1997.  Further, the member states are including their commitment to the advancement of women as an important theme in preparations for the Summit of the Americas to take place in Santiago de Chile in April of 1998.

1.
Principles of nondiscrimination and equal protection underlying the constitutive instruments of the regional human rights system
The instruments of the inter-American human rights system, like those of the universal and regional systems generally, are based on broad principles of equality and nondiscrimination.  While the present report focuses on the principal regional instruments, it necessarily draws upon the larger international framework, in particular, the Universal Declaration of Human Rights, the International Covenant on Civil and Political Rights ("ICCPR"), the International Covenant on Economic, Social and Cultural Rights ("ICESCR"), the Convention on the Elimination of All Forms of Discrimination Against Women ("the Women's Convention"), and customary international law.

Articles 1 and 2 of the Universal Declaration affirm that "all human beings are born free and equal in dignity and rights," and that every person is therefore entitled to the rights and freedoms set forth "without distinction of any kind" including sex.  The general legal obligations set forth in, inter alia, Articles 2.1, 3, 4.1 and 26 of the ICCPR and Articles 2.2 and 3 of the ICESCR, which require all parties to refrain from discrimination on enumerated grounds including gender are developed and amplified in the provisions of the Women's Convention. The latter sets forth in Article 1 that the term "discrimination against women" 


shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms....

The definition covers any difference in treatment on the basis of sex which:


Intentionally or unintentionally disadvantages women; 


prevents recognition by society as a whole of the rights of women in the public and private spheres; or,


prevents women from exercising the human rights to which they are entitled.

Article 2 requires States Parties to pursue, "by all appropriate means and without delay, a policy of eliminating discrimination against women" which includes the duty to refrain "from any act or practice of discrimination against women and to ensure that public authorities and institutions [] act in conformity with this obligation," as well as the duty to adopt the legislative and other measures required "to modify or abolish existing laws, regulations customs and practices which constitute discrimination against women."  

The American Convention on Human Rights, like other principal international and regional human rights treaties, is based on broad principles of non-discrimination and equal protection of and before the law.  Article 1 of the Convention provides that each State Party undertakes to "respect and ensure the rights and freedoms" set forth "and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of, inter alia, sex.  Where a recognized right is not already protected by legislative or other means, a State Party is obliged to take the measures necessary to give it effect (Article 2).  

The Convention protects a broad range of civil and political rights.  The right to be recognized as a person before the law is set forth in Article 3.  The right to equal protection of and before the law is established in Article 24, and is manifested more specifically in Article 17, concerning "rights of the family," which specifies that "States Parties shall take appropriate steps to ensure the equality of rights and the adequate balancing of responsibilities of the spouses as to marriage...."  While the Convention allows for the suspension of certain rights during emergency situations which meet the criteria stipulated in Article 27, such measures may not discriminate on the basis of, inter alia, sex.

The American Declaration sets forth the rights that member states not party to the American Convention pledge to uphold pursuant to ratification of the OAS Charter.  It remains a source of obligation for all member states.
  The Declaration recognizes the right of each person to be "equal before the law and to have the rights and duties established in th[e] Declaration, without distinction as to race, sex, language, creed or any other factor."  Like the American Convention, the Declaration recognizes a broad range of rights, although its provisions are less fully developed, and differ in certain respects from those of the former.  The right to equality before the law is established in Article II, and the right to recognition of one's juridical personality and civil rights is set forth in Article XVII.

These core instruments have been augmented by: the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Pact of San Salvador), the Protocol to Abolish the Death Penalty, the Inter-American Convention to Prevent and Punish Torture, the Inter-American Convention on Forced Disappearance of Persons, and, most recently, the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women (Convention of Belém do Pará).  Of these, only the Protocol on Economic, Social and Cultural Rights has yet to enter into force.  This remains an important objective, given that the quest for women to achieve the full and equal enjoyment of their rights requires the effective implementation of all categories of rights, consistent with their indivisibility.  The Pact of San Salvador makes explicit certain rights which are not fully enjoyed by women, such as the right to work under just, equitable and satisfactory conditions (Article 7).

2.
The Convention of Belém do Pará
The Inter-American Convention on Violence against Women, known as the "Convention of Belém do Pará," is unique.  Within the regional system, the development and entry into force of the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women represents the re-envisioning of inter-American human rights law to apply in a gender-specific way.  The adoption of the Convention reflected a powerful consensus among both state and non-state actors that the struggle to eradicate gender violence requires concrete action and effective guarantees.
  This initiative both influenced and drew from the recognition of violence against women as a human rights violation at the 1993 World Conference on Human Rights, the adoption of the UN Declaration on the Elimination of Violence against Women later that year, and the further developments of the Fourth World Conference on Women in 1995.  Notwithstanding that the Convention of Belém do Pará is the newest of the inter-American human rights instruments, it is the most widely ratified, with 27 States Parties.

The Convention of Belém do Pará recognizes that violence against women is a manifestation of the historically unequal power relations between women and men.  Violence against women is defined in Article 1 as:


any act or conduct, based on gender, which causes death or physical, sexual or psychological harm or suffering to women, whether in the public or private sphere.

The Convention's elaboration of violence against women is firmly grounded in the basic rights already recognized in the inter-American human rights system, including the rights to life; physical and mental integrity, personal liberty; and to equal protection of and before the law.  Article 5 recognizes that violence prevents and nullifies a woman's exercise of other fundamental rights, and provides that: "Every woman is entitled to the free and full exercise of her civil, political, economic, social and cultural rights, and may rely on the full protection of those rights as embodied in regional and international instruments on human rights."  The Convention further addresses the interrelationship between gender violence and discrimination, establishing in Article 6 that the right of women to be free from violence includes, inter alia: 


The right of women to be free from all forms of discrimination; and,


The right of women to be valued and educated free of stereotyped patterns of behavior and social and cultural practices based on concepts of inferiority or subordination.

Implementing and enforcing the right of women to be free from violence requires determining when gender-violence triggers state responsibility.  Article 7 of the Convention sets forth the principal undertakings of States Parties to ensure that their agents refrain from any "act or practice" of gender violence, and to "apply due diligence" to prevent, investigate and punish violence against women whenever it occurs.  States Parties must take the measures necessary to give effect to the objectives of the Convention, and women who have been subjected to violence must have access to available and effective recourse to obtain protective measures, or to seek restitution or reparation. 

The protection mechanisms set forth in Articles 10 through 12 are three-fold.  First, States Parties are required to report to the CIM on measures adopted and obstacles confronted in addressing gender violence.  Second, the Convention authorizes individuals to file petitions with the IACHR complaining of a violation of its principal undertakings.  The broad standing requirement replicates that contained in the American Convention: any person, group, or a nongovernmental organization legally recognized in a member state may file such a denunciation, which will then be processed by the Commission according to its Regulations. Third, a State Party or the Commission of Women may request that the Inter-American Court of Human Rights issue an advisory opinion on the interpretation of the Convention.
  

As of the end of 1997, the Convention of Belém do Pará has only been invoked in one petition, which is currently being studied in accordance with the Commission's procedures.

B.
The Protection mechanisms of the inter-American human rights system as applied to promoting and protecting the rights of women
As the principal organ of the OAS mandated to promote and protect human rights in the hemisphere, the Inter-American Commission on Human Rights has a unique role to play in assisting the member states in their efforts to respect and ensure the rights of the individuals subject to their jurisdiction.  Among its many functions, the Commission is charged with: 


promoting awareness of human rights in the Americas;


providing member states with advisory services in the field of human rights;


monitoring the situation of human rights in each member state and carrying out on site observations;


acting on individual petitions alleging human rights violations;


preparing studies and reports; and,


making recommendations to OAS member states for the adoption of progressive measures in favor of human rights.

One of the exceptional characteristics of the inter-American human rights system is the amplitude of its mandate and the diversity of mechanisms through which it can take action.

1.
The individual petition system
Any person or group can file a petition alleging the violation of the American Convention, Convention of Belém do Pará, or in the case of States not parties, the American Declaration.  While it is usually necessary to identify the victim so that the respective state can investigate and respond to the allegations, the identity of the petitioner may be kept in confidence.  The petition must be in writing, it must be signed, and it must set forth facts which tend to show the violation of a protected right.

Once a petition is reviewed and the basic requirements to initiate processing are  deemed to have been met, the American Convention and the Commission's Statute and Regulations provide for a process to gather information.  This includes transmitting the relevant portions of the petition to the Government with a request for information in response.  The petitioner will have the opportunity to submit observations on any response, as well as additional information, and the Government will thereafter be requested to submit its own observations. This process may be repeated when necessary.  The Commission may, at the request of a party or its own initiative, convene both parties for a hearing to receive new information, testimony or legal arguments.  The Commission also has the competence to carry out an on site investigation of an individual case, although this is rare.

In order for the Commission to admit a case under the American Convention, American Declaration, or the Convention of Belém do Pará, for consideration on the merits, it must be satisfied that certain requirements have been met.  First, and most importantly, because international and regional human rights systems are designed to be subsidiary to national systems, the party alleging the violation must have exhausted all available remedies under domestic law.  Exceptions may be made when the legislation of the state concerned did not provide due process, the party was denied access to those remedies, or when there was unwarranted delay in reaching a final judgment--in other words, if remedies were unavailable as a matter of law or fact.

Second, a petition must be submitted in a timely manner.  In the case where a final judgment has been issued by a domestic court, the petition must be filed with the Commission within six months of notification.  Otherwise, it must be filed within a reasonable time from the occurrence of the situation denounced.  Third, the Commission will not examine a complaint which essentially duplicates a petition pending or previously settled by itself or by another international governmental organization of a similar nature.  Where a case is opened, but the basic requisites such as the foregoing are not shown to have been met, the Commission will declare the case inadmissible.

At any stage during the processing, the Commission is authorized pursuant to Article 48.1.f of the Convention to facilitate the "friendly settlement" of the situation denounced if the parties wish to avail themselves of that procedure.  Generally, once the initial written proceedings have been completed, the Commission will notify both parties that it is placing itself at their disposal for this purpose for a fixed period of time.  If the parties are so disposed, the Commission will assist, for example, by arranging meetings, transmitting communications, and otherwise mediating negotiations.  Pursuant to the terms of Article 48.1.f, any agreement reached by the parties will be reviewed by the Commission to evaluate whether it is in accord with "respect for the human rights recognized" in the American Convention before the matter can be deemed to have been amicably resolved.

When a case has not been resolved through friendly settlement, and is ready for decision, the Commission draws up an initial report of its findings referred to in Article 50 of the Convention to send to the State in question.  In cases where a violation has been established, the Commission sets forth recommendations to be implemented by the State, generally aimed at securing a full investigation of the facts, the prosecution and punishment of those determined responsible, and action to repair the consequences suffered by the victim. The State has a first confidential opportunity to take action on the recommendations, and is asked to report within a fixed time on the measures taken.  The Commission will evaluate any response received and decide between two alternatives.  It may adopt a final report, referred to in Article 51 of the Convention, to be sent to both parties, in which it will report on the extent of compliance with its recommendations, and, where necessary, issue recommendations with an additional period for action.  After that period has expired, the Commission will decide whether to publish the final report.
  As an alternative to adopting a final report, if the State in question has accepted the compulsory jurisdiction of the Inter-American Court, the Commission may decide to submit the case for adjudication.

The Commission and Court also have the capacity to request that a State take protective action on an urgent basis.  Pursuant to Article 29 of its Regulations, in "urgent cases, where it becomes necessary to avoid irreparable damage to persons, the Commission may request that precautionary measures be taken to avoid irreparable damage in cases where the denounced facts are true."  The Commission may request that the Court order the adoption of provisional measures under similarly grave circumstances in a matter that has not yet been submitted to the Court for consideration.  This emergency action is taken without prejudice to any future decision on the merits of the situation denounced, and is generally taken to protect the life and/or physical and mental integrity of an individual.

2.
Jurisprudence of the system addressing issues of gender
The first analysis within the system expressly involving gender bias arose in the context of a request for an advisory opinion before the Inter-American Court.  In 1983, the State of Costa Rica asked the Court to examine the compatibility of several proposed amendments to its Constitution concerning nationality and naturalization.  One of the amendments would have given a foreign woman who married a Costa Rican special consideration in obtaining citizenship, but provided no corresponding consideration for a foreign man in that situation.  In its opinion, the Inter-American Court followed the basic jurisprudence of the European system in reasoning that a distinction in treatment is discriminatory if it "has no objective and reasonable justification."  

The Court determined that the preference for according a husband's nationality on his wife was based on the historical practice of conferring authority within matrimony and the family upon the husband/father, and was therefore "an outgrowth of conjugal inequality."  Accordingly, the Court determined that the proposed distinction could not be justified, and was incompatible with the right to equal protection generally (Article 24), and with the requirement that States "take appropriate steps to ensure the equality of rights and the adequate balancing of responsibilities.. [in] marriage" (Article 17).

The Commission's final report on the case of Raquel Martín de Mejía, adopted in March of 1996, addressed the question of rape as torture under the American Convention and under the Convention to Prevent and Punish Torture.  The fact that the State concerned, Peru, contested the admissibility of the case, but never responded to the Commission's requests for information on the merits raised certain questions with respect to the burden and standard of proof.  Pursuant to Article 42 of its Regulations and its longstanding practice, when a government fails to provide information, the Commission may presume the facts alleged to be true to the extent they are not contradicted by other evidence.  The Commission took into account that the region of the country in question had been under a state of emergency and military control at the time of the facts, and that the practice of rape by members of the security forces in such areas had been extensively documented and reported on by intergovernmental and nongovernmental groups.  On the basis of the petitioners' claims and these other reports, measured against the criteria of "consistency, credibility and specificity," the Commission presumed the facts alleged to be true.

In addressing the rape itself, the Commission determined that each of the three elements set forth in the Inter-American Convention to Prevent and Punish Torture had been met: (1) "an intentional act through which physical and mental pain and suffering is inflicted on a person;" (2) "committed with a purpose;" (3) by a public official or by a private person acting at the instigation of the former."  The analysis relative to the first element takes into account both the physical and psychological suffering caused by rape.  The report notes the short and long term consequences for the victim, as well as the reluctance of many victims to denounce this violation.    

In addition to determining that the rapes were inflicted against Raquel Mejía as torture, the Commission found that they violated her right to have her honor respected and her dignity recognized (Article 11).  Recalling the words of the UN Special Rapporteur against Torture, that rape affects women "in the most sensitive part of their personality" with the effects aggravated by the fact that "in the majority of cases the necessary psychological treatment and care will not ... be provided," the Commission characterized sexual abuse generally as "a deliberate outrage" to the dignity of women.

The foregoing case may be compared to that of María Elena Loayza Tamayo, in which the Inter-American Court raised but declined to address certain questions in examining rape as a human rights violation.  The Commission, having found Peru responsible for violations of multiple Articles of the American Convention pursuant to its review of the case, presented claims before the Court that the victim had been: arbitrarily and illegally arrested and detained; subjected to torture and inhuman treatment including rape by State agents; and that her right to a fair hearing and judicial protection had been violated.  According to the pleadings, she was held incommunicado for the first ten days of her detention, and was subjected to torture and inhuman treatment in order to coerce her to confess to having ties to Sendero Luminoso.  The submissions included sworn statements from the victim that, while held incommunicado, she had been raped by several State agents.  The Court found the State responsible for violations of the Articles cited by the Commission, and ordered the State to release the victim and pay the costs and reparations to be established in the next stage of the case.  

At the same time, without setting forth any substantive examination, or articulating either the standard or burden of proof, the Court indicated that it could not find the alleged rape by State agents to have been proven.  

In October of 1996, the Commission adopted its final report on the Case of X and Y, which concerned a practice in Argentina of routinely requiring that female family members wishing to have personal contact visits with an inmate undergo vaginal inspections.  A petition had been filed with the Commission in December of 1989, alleging that the wife of an inmate and their thirteen year old daughter had been subjected to such inspections without regard for whether there were special circumstances to warrant extraordinary measures.  Ms. X had filed a writ of amparo demanding that the inspections cease.  This writ was rejected at first instance, accepted on appeal, and then rejected by the Supreme Court of Argentina on the basis that the inspections were not flagrantly arbitrary under the terms of the law of amparo.  

In balancing the interests of those subject to such searches against the state's interest in maintaining security within its prisons, the Commission characterized "a vaginal search [as] more than a restrictive measure as it involves the invasion of a woman's body."  "Consequently, the balancing of interests involved" must hold the government "to a higher standard."  In its report, the Commission set out a four part test to determine the lawfulness of a vaginal inspection or search: "1) it must be absolutely necessary to achieve the security objective in the particular case; 2) there must not exist an alternative option; 3) it should be determined by judicial order; and 4) it must be carried out by an appropriate health professional."   With respect to Ms. Y, who was thirteen years old at the time in question, the Commission found "it is evident that the vaginal inspection was an absolutely inadequate and unreasonable method."  The Commission determined that the facts denounced gave rise to State responsibility for violations of Articles 5 and 11, 25 and 8, and 1.1.

3.
Monitoring, on site observations, special and follow up reports 
While it routinely monitors the status of human rights in each member state through communications received from governmental, intergovernmental and nongovernmental sources, on-site visits provide an opportunity for the Commission to examine a situation through direct observation, interviews and documentation.  Such visits are conducted pursuant to the consent of the State concerned, which is bound to furnish the Commission with the necessary facilities for carrying out its mission.  Most on site visits and subsequent reports are of a general nature.  They may, however, be issue-specific, such as the recent series of visits focussing on prison conditions.  The special report generally prepared and published pursuant to such a visit allows the Commission to address situations that may not be readily susceptible to the petition process.

This procedure was used, for example, in addressing the systematic use of rape by members of the security forces and paramilitary groups during the de facto regime in Haiti. The victims were unwilling to request individualized investigations of their cases due to fear of reprisals.  During a 1994 visit, the Commission interviewed a substantial number of victims in confidence, as well as a few doctors who had treated them.  Groups assisting the victims provided the Commission with additional information.  The Commission looked to the inter-American and UN definitions of torture in defining that this sexual violence was not only a violation of the right to physical integrity, but also a form of torture.  The practice had been utilized to inflict physical and mental pain and suffering in order to punish or intimidate women deemed unsympathetic to the regime.  The Commission described this kind of sexual violence as a brutal expression of discrimination.  Moreover, as this practice was "widespread, open and routine" during the de facto regime, the Commission determined that it represented a "weapon of terror" that was a "crime against humanity under customary international law."

The Commission is developing a practice of regularly analyzing gender-specific human rights problems in its special reports on particular member states.  For example, in its Report on the Situation of Human Rights in Ecuador, and its Report on the Situation of Human Rights in Brazil, both released in 1997, as well as in the Report on the Situation of Human Rights in México, to be released in 1998, the Commission included a chapter focussing on gender-specific human rights issues.  Common themes addressed in the reports include the status of women in national law and society, gender-discrimination in the sphere of labor and the economy, the ability of women to fully and equally participate in public service, political life and decision making, and the problem of violence against women.  Having noted certain advances realized at the national level, the respective examinations provided the basis for the Commission to address recommendations designed to assist each State in enhancing compliance with their inter-American human rights obligations.  The recommendations focus on modifying or abolishing legal provisions which discriminate or have the effect of discriminating against women, addressing practices and structural barriers which impede the full incorporation of women in national life, and allocating appropriate resources to pursue such objectives.  

4.
Thematic reporting and the competence to make recommendations
The Commission may also adopt thematic approaches to human rights issues of a broader scale.  In the past few years the Commission has appointed special rapporteurs whose mandates address: women's rights, the rights of indigenous peoples, prisons, displaced persons, migrant workers and, recently, freedom of expression.  Pursuant to extensive preparatory efforts, the Commission has submitted a proposed Declaration on the Rights of Indigenous Peoples for adoption by the OAS General Assembly in June of 1998.  The other rapporteurships will produce reports of different kinds accompanied by corresponding recommendations, beginning with the present example.

As has been noted, the Commission has the competence to make recommendations to member states for the adoption of progressive measures in favor of human rights through each of the foregoing mechanisms, as well as to issue free-standing recommendations, as it regularly does in its Annual Report.  In its Report for 1996, for example, the Commission recommended that member states take additional concrete measures to combat gender-based discrimination.  More specifically, the Commission recommended that the few States that have yet to do so to ratify the Convention of Belém do Pará; that member states fully incorporate gender perspective and analysis into the development and implementation of public policy; and that they amplify initiatives designed to increase the number of qualified women serving in elected and appointed office, and augment the role of women in decision making in the public sphere.

II.
THE COMMISSION'S REPORT ON THE RIGHTS OF WOMEN AND THE PROJECT ON THE STATUS OF WOMEN IN THE AMERICAS 
The appointment of Special Rapporteur Dean Grossman was prompted by the convergence of a number of factors.  The Commission had become increasingly aware of the range of ways in which discriminatory legislation and practices at the national level prevent women from freely and fully exercising the rights to which they are entitled.  This initiative followed upon the World Conference on Human Rights (Vienna, 1993), which called for integrated system-wide approaches to addressing the status and human rights of women.  

It coincided with the final stages of the drafting of the Inter-American Convention on the Prevention, Punishment and Eradication of Violence against Women, a treaty which recognizes the integral link between discrimination and gender violence.  It also looked forward to the developments of the Summit of the Americas, where the States of the region expressed a priority commitment to advancing the status of women in society, and to the Fourth World Conference on Women's Rights (Beijing, 1995.)

A.
The Design and Implementation of the Project
A month after the appointment of the Special Rapporteur, the Commission informed the member states of the initiative and requested some very initial information, including the text of relevant legislation.  Brief submissions and/or copies of legislation were received from Argentina, The Bahamas, Barbados, Chile, Costa Rica, the Dominican Republic, Ecuador, El Salvador, Haiti, Honduras, Mexico, Panama, Paraguay and Venezuela.

In developing the project, and considering its implementation, Special Rapporteur Dean Grossman determined that a specialized questionnaire should be developed to assist in collecting the necessary data for analysis.  Soon after his appointment, he began a process of consultation with various experts in the field of women's rights on the design of the project, and the development of a data collection instrument to gather the information from both governmental and nongovernmental sources.

The data collection process sought to identify discriminatory legislation or practices with respect to each of the basic human rights recognized and protected within the inter-American system.  This linkage between a woman's right to be free from discrimination and her ability to enjoy other substantive rights and freedoms derived both from the structure of the guarantees of the system and from the system-wide recognition that a woman's status affects her ability to participate in national life and development.  

B.
First Meeting of Experts
The Special Rapporteur convened a First Meeting of Experts to assist him in designing the project and questionnaire in San José, Costa Rica on May 15 and 16, 1995.  The meeting was organized and co-sponsored with the Inter-American Institute of Human Rights.  Eleven experts from throughout the hemisphere advised the Rapporteur on issues to be taken into account in his study, and worked with him to complete an initial draft of questions for inclusion in a questionnaire on women's rights.  The experts considered various options for organizing the questions, finally recommending a structure relying on that of the American Convention and Declaration.  They also considered how the information gathering process could be broadened to be as inclusive as possible, recommending that an effort be made to seek out governmental and nongovernmental perspectives and information.

C.
Conference on "Women, Human Rights and the Inter-American System: An Agenda for Action;" Second Meeting of Experts
On March 29, 1996, the IACHR, the CIM, the IIDH, the Washington College of Law of American University and the Pan-American Health Organization co-sponsored a conference entitled "Women, Human Rights and the Inter-American System: An Agenda for Action" held on March 29, 1996.  The conference consisted of panel discussions (1) identifying problems and prospects within the region in preventing, punishing and eradicating of violence against women; (2) analyzing approaches to discrimination against women at the national and regional levels; and (3) suggesting and appraising follow up strategies to the Beijing Conference.  

Participants represented countries throughout the region, and included experts from intergovernmental and nongovernmental organizations, as well as government experts and noted academics.  They offered insights into advances realized and remaining challenges, and described initiatives being designed and implemented in their respective institutions.  Working on the basis of national and regional perspectives, participants provided an energetic exchange of ideas about the evolving role of the inter-American system in the area of women's rights. More concretely, they identified and discussed strategies for government, and for organs and agencies of the system to respond more effectively to the barriers which continue to impede the ability of women to freely and fully enjoy their rights.  In this regard, a number of participants indicated that the Commission's appointment of a special rapporteur provided an important focal point for encouraging the much-needed development of its work in this sphere. The co-sponsorship of the event provided an important opportunity for collaboration and dialogue among regional actors. 

A second Meeting of Experts was held on March 30, 1996, at the American University in Washington, D.C.  The group of 12 experts, approximately half of whom had attended the first meeting, offered the Special Rapporteur additional suggestions on the implementation of the project, proposed additional possibilities for collaboration, and reviewed the draft questions developed during the May, 1995 meeting in order to refine the questionnaire.  The experts reviewed each set of proposed questions with the aim of ensuring focus and clarify in the responses.  They offered specific suggestions to enhance the collection of statistical data.  The experts also provided suggestions on concrete steps to be taken to disseminate the questionnaire and to ensure valid responses.  

D.
The information-gathering process
Shortly after the second meeting, Dean Grossman finalized the content of the project questionnaire and presented it to the Commission for review during its 92nd period of sessions.  The questionnaire (see Annex) was organized by listing the rights established by the American Convention and the American Declaration.  With respect to each right identified, a series of questions was formulated to serve as a basis to analyze the compatibility of the legislation and practices of the countries of the hemisphere with respect to the rights of women.  In certain cases, the questions sought data for informational purposes, in order to analyze the context in which the theme of women's rights arises.  Where information and statistical data were requested, respondents were requested, to the extent possible, to provide those disaggregated by region, ethnic group and social class.  Additionally, it was requested that data be provided to cover the current situation dating back to 1990.

The Commission Secretariat began mailing the questionnaire to the member states in July of 1996, with responses requested within six months.  A further opportunity to disseminate the questionnaire presented itself from July 22-26, 1996, when the Special Rapporteur was represented at a regional workshop sponsored by the gender programs division of the Inter-American Institute of Human Rights to train approximately 30 representatives of the prominent regional network organization CLADEM.  In the spring of 1997, the Secretariat mailed the questionnaire to over 100 nongovernmental organizations throughout the hemisphere.  Finally, in October of 1997, the Secretariat reiterated its request for information to those Governments that had not yet responded.

E.
Third Meeting of Experts
The Special Rapporteur convened a Third Meeting of Experts on November 7, 1997 in Washington D.C.  Approximately two dozen experts from countries throughout the hemisphere participated.  The participants first provided observations on the information gathering process, and the responses to the questionnaire received as of the meeting.  They noted that the quality and scope of the information provided was not consistent, and expressed concern with the lack of specificity of certain responses.  They noted that the questions asked tended toward responses not necessarily taking into account the specific concrete challenges faced by women.  They also indicated that it would be useful to establish mechanisms to identify the source of certain statistical information offered, and to verify the information provided generally.  They observed, in particular, the importance of involving representatives of civil society in information gathering exercises of this nature.  They recognized the difficulty in any fact-gathering exercise of this nature of identifying and defining how discriminatory practices and structures impede the advancement of women.

The experts observed that the responses pointed out the need for legislative reform, and for the adoption of positive actions and policies aimed at advancing the ability of women to fully exercise their rights.  They offered specific examples and observations on information provided with respect to juridical capacity, as well as with respect to the right to life and physical integrity.

Finally, the participants discussed future possibilities for the work of the Special Rapporteur on women's rights.  Participants were unanimous in supporting that the Commission continues to devote special attention to this area of its mandate.  They suggested that, in the future, given the Commission's limited human and material resources, it may wish to identify a priority theme or themes around which to adopt a more specific focus.  The experts indicated that, given its status as a priority objective, the eradication of violence against women would be a constructive focus.  

III.
ANALYSIS OF THE INFORMATION RECEIVED FROM MEMBER STATES AND NONGOVERNMENTAL ORGANIZATIONS 
Introduction

As of the Commission's 98th regular period of sessions, Special Rapporteur Dean Grossman had received responses to the questionnaire from the following member states: Argentina, Belize, Brazil, Chile, Colombia, Costa Rica, the Dominican Republic, Ecuador, Guatemala, Guyana, Jamaica, Panama, Paraguay, Peru, Mexico, and Uruguay, as well as responses from the nongovernmental organizations: Instituto de Estudios de la Mujer "Norma Virginia Guirola de Herrera" CEMUJER (El Salvador) and the Centro de Estudios de la Mujer -Honduras CEM-H (based in Tegucigalpa).  These responses were received between December of 1996 and December of 1997.)  While the Commission was meeting during its 98th period of sessions, responses were received from Canada and Venezuela.

The Commission wishes to recognize these States and organizations for their work in responding to the questionnaire, which sought very comprehensive information across a wide range of issues affecting the status of women.  The responses received demonstrate the very real commitment on the part of member states throughout the hemisphere to advancing that status, while recognizing that much work remains to be done.  The Commission notes that the responses received varied in their breadth and depth, ranging from only a few pages to over 100 pages.  The present report is based on the responses received, and corresponds to that extent to the level of information provided.

The Commission has also benefitted from receiving information about ongoing projects being conducted by other entities within the inter-American system.  The Rapporteur has received information from the PAHO, which has identified the search for gender equity in health and human development as a priority.  PAHO, through its Regional Program for Women, Health and Development, is working in favor of lessening the gap that restricts women's  access to and control of resources necessary to protect their health, and has mobilized extensive resources to support work at the national level to combat gender violence.  The Rapporteur has also received information from the Inter-American Development Bank, which, through its Women and Development Unit is engaged in programs addressing the role of women in civil society and institution-building, as well specific activities focusing on the causes and consequences of gender violence.  The IIDH, for it parts, has provided information and important collaboration, through its Program on Gender and Human Rights, throughout the elaboration of the project.

The following analysis is intended to be initial in scope, to identify certain trends and priorities in the region, and to establish a basis for future inquiry and action.  It focusses on the issues which emerged as most vital, and about which the Commission received substantive submissions of information.

A.
INSTITUTIONAL MEASURES, NATIONAL POLICIES AND JUDICIAL GUARANTEES FOR THE PROMOTION AND/OR PROTECTION OF THE RIGHTS OF WOMEN: (Articles 2, 17, 25, and 26, American Declaration; Articles 1, 2, 8, and 25, American Convention; Articles 7 and 8, Convention of Belém do Pará)
The responses received from the States reveal that, within the framework of the hemispheric process of transition to democracy, major initiatives were developed to promote participation by women, without discrimination in public life, and to achieve full recognition of their rights as established in international instruments.  With this in mind, various countries in the region established institutions with the authority to coordinate, formulate, and implement policies on women's rights that resulted in national plans and programs for the promotion, research, and dissemination of information and legal initiatives to protect the rights of women.

This process fulfills the terms of Article 1 of the American Convention of Human Rights, whereby the States Parties undertake to respect the rights and freedoms recognized therein and to guarantee the exercise of these rights by all individuals, without discrimination.  Article 2 of the Convention establishes that the States have the obligation to "adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms."

For instance, between 1984 and 1987, Argentina created within the purview of the country's Executive Branch the Subsecretariat of Women, reporting to the Ministry of Health and Social Action; the Directorate of Women, which reports to the Ministry of Foreign Affairs and Worship; and the Women's Health and Development Program, which falls under the Ministry of Health and Social Action.  Decree 219 of 1995 established the National Council of Women, attached to the Office of the President, which began functioning in 1991 as a Council for Coordinating Public Policy in charge of supervising the application of the International Convention on the Elimination of All Forms of Discrimination against Women.  Under the Legislature, a Bicameral Commission was created to promote the elimination of all discrimination against women.  In Bolivia, the Directorate of Gender and Family Matters was established in 1993, attached to the Vice Ministry of Gender, Generational and Family Matters, for the purpose of designing standards and policies to achieve gender equality and to create institutions that guarantee equality of opportunities.  In Brazil, the National Council of Women's Rights (CNDM) was established in 1985, under the Ministry of Justice.  In Canada, the federal government and the territories and provinces have a Minister or Secretary of State Responsible for the Status of Women, as well as agencies which work with other Ministries to advise on gender analysis, public policies and legislative reforms.  There are also government programs designed to support the involvement of nongovernmental organizations and the community in this sphere.  In Chile, the National Women's Service (SERNAM) was established in 1991, with responsibility for formulating and coordinating policies to improve the situation of women.  In Colombia, the National Directorate of Equity for Women was created to implement gender policy in the country.  In Costa Rica, the Commission for attention to and Prevention of Intrafamily Violence was established.  In addition, the 1990 Law on the Promotion of Social Equality for Women provided that the Ministry of Justice, in coordination with the National Center for the Development of Women and the Family, would promote programs to guarantee protection and guidance for the victims of aggression and work towards its prevention.  In Ecuador, the National Directorate of Women was established in 1994.  Its functions include promoting and coordinating training programs with a gender perspective.  In Guatemala, the National Office of Women (ONAM) was created under the Ministry of Labor and Social Security, and in 1996 a project of technical and political support for women and judicial reform was initiated.  One of its many functions is to prepare drafts reforms to the Civil Code as well as draft legislation to amend the Electoral and Political Party Act.  In Mexico, the National Program for Women was initiated to advance the promotion and full participation of women in society, with opportunities equal to those of men.  In Panama, the Ministry of Health initiated an integrated health promotion plan for women through the Women, Health, and Development Program.  In Paraguay, the Secretariat of Women was created in 1992 as an agency which, working closely with Ministries and other independent agencies, has set up mechanisms to achieve equality.  In Uruguay, a Technical Office to support Victims of Family Violence has been functioning under the Ministry of the Interior since 1992.  Also established was the National Institute of Women for the integration and development of the rights of women in national policies.  In Peru, the Ministry for the Promotion of Women and Human Development was established to coordinate government plans and programs.  In Venezuela, the National Council of Women (CONAMU), a dependency of the Presidency, acts to coordinate and implement programs, projects and campaigns to raise social awareness of the diverse problems affecting women.

The issue of intrafamily violence is a priority aim of many of these institutions, a number of which were in fact established specifically to address this serious human rights violation.  These institutions have also been responsible for presenting legal initiatives on many occasions with a view to achieving full equality for women.  At the same time, in some countries, such as Argentina, Brazil, and Colombia, these institutions have implemented programs at different levels to assist and provide guidance to women who have been the victims of domestic violence.  

In other countries, such as Bolivia and Guatemala, the establishment of national plans aimed at proposing standards governing the situation of women has been adopted as a methodology.

In light of the reports received, the Commission is also pleased to note that new ways and means for participation by civil society have increased the interaction between State entities and nongovernmental organizations.  This leads in the first place to a better understanding of the problems facing women; in the second place, to more active involvement by the private sector in legislative and social proposals.

B.
CIVIL AND POLITICAL RIGHTS OF WOMEN
1.
Civil Capacity (Articles 2 and 17 of the American Declaration; Articles 1, 3, and 24, American Convention)
In a number of countries in the region, standards are being adopted to achieve equality between men and women in the area of civil capacity.

In Argentina, law 23,264 was approved in 1985 to amend the previous Civil Code provisions covering parental authority and filiation.  In 1987, the family law regime was amended to give both spouses equal standing before the law.  In Belize, women enjoy full capacity to acquire, administer, and dispose of property and to assume rights and obligations.  In Bolivia, the Political Constitution of the State and the Civil Code recognize the human personality and juridical capacity of all individuals without distinctions based on sex.  In Brazil, the Federative Constitution of 1988 incorporated regulations representing a major step forward for women's rights by establishing equality between men and women before the law and with respect to rights and obligations.  In Canada, the Canadian Charter of Rights and Freedoms of 1985 guarantees equality before the law without discrimination.  In Chile, through the 1989 reform, progress was made on the subject of the capacity of women who had previously enjoyed relative incapacity since they had been classified with minors.  In Colombia, the Constitution prohibits discrimination of any kind against women.  According to the Civil Code and subsequently approved legislation, married women have ceased to be deemed incompetent and now possess equal rights and obligations.  In Costa Rica, the Civil Code recognizes full legal capacity on equal conditions with men to contract, administer, and dispose of assets of the conjugal union.  In Ecuador, the Civil Code does not contain any discriminatory provisions with respect to the legal capacity of women in general.  There is equality with respect to acquiring, contracting, disposing, and administering conjugal assets.  In Guatemala, the Civil Code establishes that spouses have equal capacity in certain respects to acquire, administer, and dispose of the assets of the conjugal union.  In Guyana, the 1980 Constitution provides for equal rights without distinction between men and women.  In Honduras, in the questionnaire submitted by the Centro de Estudios de la Mujer (CEM‑H), it is reported that the Civil Code recognizes that spouses have equal capacity to administer and dispose of conjugal assets.  In Jamaica, in general women enjoy the same legal capacity as men with respect to acquiring, administering, and disposing of assets and entering into contractual relationships.  Mexico recognizes gender equality in its Constitution, stating that men and women are equal before the law.  Similarly, the Civil Code for the Federal District establishes that men and women have equal legal capacity, which applies to the administration and organization of the family.  In Panama, the Constitution and the Civil Code recognize the full capacity of women on equal conditions with men.  Prior to 1994, there were provisions in the Commercial Code that discriminated against women, but these were declared unconstitutional by the Supreme Court.  In Paraguay, the National Constitution and the Civil Code confer full capacity on married and unmarried women, on conditions of equality with men.  These provisions also apply to the administration of conjugal assets and the exercise of parental authority.  Uruguay grants full capacity to women under its Constitution and in its civil legislation.  In Peru, the Civil Code establishes that each spouse may exercise any profession or business permitted by law, with the express or tacit consent of the other spouse.  As to legal status in marriage, spouses enjoy equal rights and obligations under the Civil Code.  In the Dominican Republic, the Civil Code recognizes full capacity for women.  In El Salvador, the Family Code establishes equality of rights and duties for spouses.   Despite these advances, problems still exist in the region with respect to full equality for women in the area of civil capacity.  These negative circumstances are generally found in the following areas:

a.
Restrictions on the exercise of a profession or on work by women insofar as the authorization of the husband is required.  In their responses to the questionnaire, Bolivia, Guatemala, Panama, Peru and the Dominican Republic reported that restrictive laws are in force.

b.
Differentiation between men and women with respect to the authorization to contract marriage (Bolivia, Brazil), or to remarry (Mexico, Costa Rica).

c.
Inequality between men and women in acquiring, administering, and disposing of assets of the conjugal union.  In Argentina, assets whose origin cannot be determined are administered by the husband.  In Chile, the husband in certain cases administers the assets of the union as well as those of his wife.  In Brazil, a married woman does not have the same capacity as her husband to administer certain assets.  In Ecuador, unless otherwise stipulated, the husband is presumed to administer the assets of the conjugal union.  In Guatemala, the husband is the administrator of the conjugal assets.  In the Dominican Republic, the husband administers the conjugal assets and those of his wife.

d.
Differences between men and women with respect to parental authority.  To cite an example, in Chile, parental authority is exercised by the father and is conferred upon the mother only in his absence.

e.
Classification of women with minors in labor legislation, for example, in Bolivia, Costa Rica, Ecuador, and Guatemala.

f. 
Restrictions on a woman's right to property.  In the Dominican Republic there is a restriction that prevents women campesinos from owning plots of land under the Constitution itself.

g.
Differences of treatment between women and men with respect to certain criminal offenses, for instance, in the case of adultery in El Salvador and Venezuela.

h.
Differences with respect to access to the administration of justice, diminished penalties or the absence of penalties when the victim is a woman.  Bolivia, Brazil, Costa Rica, Ecuador, Panama, and Paraguay, report in their responses varying degrees of inequality in this particular area.

2.
Political Rights (Articles 20 and 24, American Declaration; Article 23, American Convention)
Women hold political rights on equal conditions with men under the Constitutions and the domestic legislation of the countries in the region.  General elections have provided women with great opportunities given the potential that they may provide an incentive for political parties to vie with one another for their votes.  To date, however, the proportion of women who hold positions in public life in the region is still very low.

In the face of this situation, some countries have begun to pass legislation that ensures a certain minimum representation by women in the institutional structure of the state.  Accordingly, laws have been adopted for the purpose of establishing minimum quotas of participation by women in politics.  Argentina, Bolivia, Brazil, and Costa Rica should be noted in this regard.

In Argentina, the proportion of women holding elected office was favorably affected by the national law on quotas in 1991, with the percentage of women in the National Congress standing at 31.9%.  In 1996, Bolivia passed a similar law, and 22% of the representatives in the Congress are women.  In 1995, Brazil approved a law requiring political parties to ensure that women hold 20% of elected offices.  In Costa Rica, under an Electoral Code reform that took effect in 1996, the bylaws of political parties must contain mechanisms to ensure that women account for at least 40% of the party structures and the lists of candidates put forward.

In general, most countries in the region report that participation by women in levels of decision making in the three branches of government is still low.

In Argentina, in the executive branch, there is one women minister (Ministry of Education), and two women in charge of Secretariats (Environment and Civil Service).  In Bolivia, only one of a total of 10 ministries is headed by a woman.  A similar situation is found in departmental governments, municipalities, cities and other recently created control bodies.  In Brazil, it is estimated that 20 of the country's 350 Secretariats of State are filled by women.  There have been four women ministers since 1994.  In Chile, women hold relatively few positions at the executive level in ministries and in local, state, provincial, and departmental governments, with the proportion being somewhat higher in the case of mayors (27 of 334) and town council members (273 of 2,130).  In Colombia, women account for 6.8% of senators and 12.2% of representatives in Congress, the percentage being higher in the central government, with a high representation overall except at the decision-making level.  In Costa Rica, in the executive branch, there are two women ministers (Minister of Cultural Affairs, Youth, and Sports, and the Minister of Justice) and four Deputy Ministers (Education, Health, Justice, and Labor).  In the legislative branch, seven of 57 representatives are women.  In Ecuador, in 1996 none of the 12 nationally elected representatives were women, and at the provincial level, there were 64 elected representatives of whom four were women.  The absence of women is also evident in other areas at the executive level.  In Guatemala, three of the 28 cabinet ministers are women, and of a total of 330 mayors, three are women.  In many countries in the region, participation by women in the higher levels of the judiciary is low, and virtually nonexistent at the Supreme Court level.

C.
RIGHT TO LIFE, PERSONAL INTEGRITY, AND HEALTH

1.
Right to life (Article 1, American Declaration; Article 4, American Convention; Articles 1, 3 and 4, Convention of Belém do Pará)
The responses from the States demonstrate that there are no laws whose purpose is to formally discriminate against women from a legal standpoint in the protection of these important rights.  With respect to the protection of the woman's life, however, the Inter-American Commission has been able to confirm that there are no accurate statistics in any of the countries showing the causes of feminine mortality.

In accordance with the information submitted, the Commission has been able to establish that a high proportion of maternal mortality is attributable to abortion, with levels of 29.1% in Argentina and 26% in Chile.  It has also been able to confirm that a high proportion is also due to pregnancy and child birth.  For Bolivia, child birth accounts for 58% in urban areas and 63.5% in rural areas, and pregnancy 26.8% in urban areas and 20.4% in rural areas; for Chile, the figure is 39.7%.  For Peru, maternal mortality averages 261 deaths per 100,000 births.  Peru is third behind Bolivia and Haiti.  In rural areas, the maternal mortality rate is double the rate in urban areas.  In the Dominican Republic the maternal mortality rate is 185 per 100,000 live births.

2.
Right to Personal Integrity and Protection from Violence against Women (Article 1, American Declaration; Article 5, American Convention; Articles 3 and 7, Convention of Belém do Pará)
In the different countries in the region, legislation has been adopted and steps have been taken to afford protection from violence against women.  In Argentina, law 24,417 was passed for Protection against Family Violence in 1994, and the Convention of Belém do Pará was ratified in 1996.  In Belize, special legislation on domestic violence was passed in 1992 (Domestic Violence Act), and the Convention of Belém do Pará was ratified in 1996.  In Bolivia, Law 1,674 on Domestic or Family Violence was adopted in 1995, and the Convention of Belém do Pará was ratified in 1994.  In Brazil, the Federative Constitution of 1988 incorporated an explicit commitment by the State to create mechanisms to address and repudiate violence in the family, and the Convention of Belém do Pará was ratified in 1995.  In Canada, the elimination of systemic violence against women has been a government priority, as a principal objective of the Federal Plan for Gender Equality.  In 1993, the Canadian Panel on Violence Against Women reported the results of its extensive study on the dimensions and impact of violence against women.  Federal action has included the Family Violence Initiative which provides economic resources to nearly 3000 projects and the establishment of emergency shelters and housing for battered woman and their families.  In Chile, the Intrafamilial Violence Act was passed in 1994, protecting all members of the family group that may have suffered aggression or mistreatment by any other family member, and the Convention of Belém do Pará was ratified in 1996.  In Colombia, there is special legislation that punishes violence against women within the family, law 294 having been adopted in 1996 to prevent, remedy, and punish intrafamily violence, and the Convention of Belém do Pará having been ratified that same year.  In Costa Rica, Law 7,586 on domestic violence at the national level was passed in 1996, and the Convention of Belém do Pará was ratified in 1995.  In Ecuador, women's precincts were created in 1994.  The law on Violence against Women and the Family was passed in 1995, and the Convention of Belém do Pará was ratified in 1995.  In Guatemala, the Law for the Prevention, Punishment, and Eradication of Intrafamily Violence was passed in October 1996 and the Convention of Belém do Pará was ratified in 1995.  

In Guyana, violence against women is classified as a crime punishable under the Domestic Violence Act of 1996.  Also, the Convention of Belém do Pará was ratified in 1996.  In Honduras, the Convention of Belém do Pará was ratified in 1995, and at the completion of the questionnaire by the Commission, a law on domestic or intrafamily violence was in the process of being adopted.  In Jamaica, cases of physical violence are punishable under the Offenses against the Person Act; some of its provisions relate specifically to crimes against women.  In Mexico, an Intrafamily Violence Protection and Assistance Act  was enacted in 1996.  In Panama, the Convention of Belém do Pará was ratified in 1995, and intrafamilial violence and mistreatment of minors were classified as crimes by Law 27 of 1995.  In Paraguay, the Convention of Belém do Pará was ratified in 1995.  In Uruguay, violence against women is regulated by Law 16,107 or the Citizen Safety Act, and the Convention of Belém do Pará was ratified in 1996.  In Peru, the Convention of Belém do Pará was ratified in 1996, and Law 26,260/93 was passed, regulating family violence.  In El Salvador, Decree 902 of the Intrafamily Violence Act was issued in 1996.  Venezuela ratified the Convention of Belém do Pará in 1995.

From a legislative or regulatory standpoint, regulations and services have also been established in different countries in the region to make it possible and/or easier to file complaints in cases of violence.  Since the mid-1980s, Brazil has developed and implemented assistance services through offices and precincts set up to provide protection for women across the country.  Starting in the 1990's, other countries have adopted similar mechanisms.  In Argentina, a Specialized Police Unit was set up within the Federal Police to assist judges and victims of family violence.  In Chile, Caribinero (police) personnel receive training in how to assist and protect victims.  In Colombia, the women's precincts and legal offices for the family and other bodies take complaints of intrafamily violence.  In Costa Rica, police officials are required to intervene de oficio at the request of the victim or third parties, including entering the victim's home, to apprehend the aggressor, and many even testify as witnesses during the trial.  Also, the Delegación de la Mujer of the Ministry of Justice may file complaints and offer legal assistance.  Ecuador set up women's precincts in 1994.  In Mexico, Therapy Centers to care for the victims of intrafamily violence, that report to the Attorney General (Procuraduría General) of the Federal District, were set up commencing in 1996.  Also in Mexico, the Technical Judicial Police established a center to provide care to victims of violence and a Department to take Complaints of Sexual Abuse.

As well, the Commission received information on legislation that makes it possible for judges to grant protection, including prohibiting the aggressor from entering the victim's home and approaching the victim's place of work as well as temporary decisions on payments for food and maintenance for children.  In varying degrees this is the situation in Argentina, Bolivia, Brazil, Chile, Colombia, Costa Rica, Ecuador, Guyana, and Jamaica.

Notwithstanding the merits of these developments, the responses to the IACHR questionnaire shows that serious problems of a general nature exist, that are exacerbated by a lack of resources, poverty, and the marginalization of broad sectors of the population in the region.  In this respect, the following points need to be stressed: 

a.
There continues to be an absence of appropriate personnel or a failure to train personnel properly to process complaints of violence.  For instance, in its response, Ecuador reports that for this very reason it is difficult to follow up on investigations of domestic violence and to conclude judicial proceedings.  In other countries, there is no information on subsequent status of cases after complaints have been filed (i.e. Chile, Guatemala, Honduras, Mexico, Paraguay, Peru and Venezuela), or there is no suitable training for police officials, judicial authorities, and professional health workers in treating women who are the victims of violence (i.e. Honduras, Guatemala).

b.
The existence of legal limitations that restrict women from exercising their rights.  In some countries, for instance, domestic violence is seen as a crime which must be brought as a private action, or limited and understood as pertaining to the private sphere as is the case for instance in Brazil and Ecuador.  In other countries, domestic violence is not considered a crime but a health problem (Guatemala).

With respect to crimes that are of special interest to women, such as rape, statutory rape, abduction, and sexual abuse, the responses show that specific criminal classifications exist in Argentina (crimes against decency), Bolivia and Peru (crimes against sexual freedom), Brazil (crimes against good morals), Chile (crimes against family order and public morality), Colombia (crimes against freedom and sexual decency), Costa Rica, Ecuador, Guatemala, Guyana, Honduras, Jamaica, Mexico, Paraguay, El Salvador, Uruguay and Venezuela that similarly classify this conduct, protecting juridical interests related to public decency and morality.

One widespread problem concerning these crimes is that the right being protected in the legislation of several of these countries continues to be "honor", which means that only "decent women" may be victims, for example, of rape.  Rape by one's spouse is not classified as a crime uniformly across the region, and the laws governing persecution or sexual harassment are minimal.  Based on the information provided, legislation exists only in Argentina in the public sector, in Costa Rica under a national law, in Mexico under a labor law and in the public sector, and in Peru under labor legislation.

One other matter of importance that adversely affects the rights referred to in this section has to do with inspections and body searches conducted of women who are detained in jail, or visiting prisoners.  This procedure practiced as security measure on entry into a penitentiary in some countries in the region is only regulated in exceptional instances to ensure respect for mental and physical integrity and require the presence of specialized medical personnel (see Law 65 of 1993, Colombia, and its implementing regulations, 1995).  In responding to the questionnaire, some countries did not supply information on existing legal safeguards for this procedure (Argentina), or indicated that it is practiced without specifying whether or not it is regulated with respect to the requirements mentioned earlier (Brazil, Uruguay, Peru, Venezuela).

3.
Right to Health and Reproductive Health (Article 11, American Declaration; Articles 5 and 26, American Convention; Articles 4 and 5, Convention of Belém do Pará)
Based on the information forwarded by the States, it can be seen that in general integral health care for women depends primarily on the organization and structure of adequate services, which are implemented as a result of regulations and programs set up for this purpose.  Second, the right to health also depends on whether women are familiar with the laws which protect this right and regulate medical health service.  The reproductive health of women should occupy a place of importance with respect to legislative initiatives and national and provincial health programs.

Some countries have reported on the regulation of family planning services granting individuals or couples the option of using and selecting methods.  This is the case, for instance, of the 1984 Resolution issued by the Ministry of Health in Colombia.  Also, Colombia's Law 100 of 1993 provides for free, mandatory, and universal family planning in basic health services.  In Argentina, the Ministry of Health and Social Action offers a program on responsible procreation and its aim is to provide information on this right in order to make a responsible decision on having children and to provide advice to the public and families on this subject although there are not yet any regulations governing the use of methods and the provision of these services.

In the responses forwarded by some States, the serious difficulties facing women's health care in the public sector were described.  These problems are attributable to the lack of resources, the absence of norms with respect to reproductive health, the precariousness of service delivery, and a lack of professional personnel and essential supplies.

D.
THE PRINCIPLE OF EQUALITY AND NONDISCRIMINATION IN LABOR LAW (Articles 2 and 14, American Declaration; Articles 1 and 26, American Convention; Article 5, Convention of Belém do Pará)
In general, the principle of equality and nondiscrimination is established in labor legislation throughout the region, and any type of differentiation against workers for any reason, including gender, is forbidden to prevent arbitrary discrimination.  For instance, in Argentina, law 20,744 establishes the principle of equality and nondiscrimination.  The Equal Opportunity Plan for Women (1993) initiated by the executive branch, pushed for passage of law 24,465 to encourage employers to hire women and law 24,576 on equal opportunity between workers of both sexes.  In Bolivia, work performed by women is regulated by the 1939 Labor Act and by the General Labor Act that updates some norms.  In Canada, the Employment Equity Act came into effect in 1996, modifying the previous labor law regime, and amplifying its coverage to include the federal public service, and companies regulated by and doing business with the State.  In Panama, many laws that established differences based on gender according to the activity or position were declared unconstitutional by the Supreme Court in 1994 for adversely affecting a woman's freedom to practice a profession.  In Paraguay, the Labor Code specifically provides for equality in explicit regulations.  In Uruguay, law 16,045 provides for penalties in cases of labor discrimination.

Serious problems continue to exist, however, in the way these regulations are applied in actual fact, which results, inter alia, in significant differences in income between men and women in the majority of the countries of the region.  An illustration of this is the case of Costa Rica, which reports in the questionnaire that in 1990 the average monthly salary of women was 82% of that of men.  In rural areas, 60% of women earn less than the minimum wage and 34% just one half that amount.  In Brazil, income earned by women is equivalent to 54% of that received by men.  In Uruguay, women earn 75% of the income received by men.

An essential subject that is being considered in draft legislation submitted in some countries has to do with labor regulations in which women and minors are classified together.  For instance, in Bolivia, Ecuador, and Costa Rica, regulations of this kind are being abolished or amended.

E.
RIGHT TO EDUCATION (Article 12, American Declaration; Articles 1 and 26, American Convention)
Several countries have adopted standards to establish explicitly the principle of equality between men and women in education.  In Argentina, the Federal Education Act (law 24,195) promotes equal opportunity and the need to overcome discrimination in teaching materials.  The National Program for the Promotion of Equal Opportunities for Women in Education, implemented by the Ministry of Cultural Affairs and Education, was created in 1990.  In Bolivia, gender perspective has been incorporated into the national education system for primary education.  In Colombia, in 1992, the Office of the Presidential Advisor for Women, Youth, and the Family, together with the Ministry of Education, initiated a series of activities to promote equal opportunities between the genders in education, including research on the production of school textbooks from the perspective of equity in gender relations.  In Costa Rica, the Social Equality Promotion Act for Women (1990) forbids educational institutions from "using pedagogical content, methods, and instruments that assign roles to men and women in society, that are at variance with social equality and the complementarity of each gender or maintain women in a subordinate position".  In Ecuador, a series of programs have been initiated since 1990 to promote integrated education that includes the rights of women, in order to modify cultural patterns that discriminate against women.  Activities are being undertaken to incorporate gender perspective into curriculum reform.  In Guatemala, the Ministry of Education, through the National Textbook Commission, has established general guidelines for eliminating the use of sexual stereotypes in the education system, and has ordered that textbooks be revised to include gender perspective.  These initiatives undoubtedly reflect policies designed to surmount prejudices ingrained from cultural tradition, by providing women with an opportunity to learn what their rights are and how to defend them.

IV.
CONCLUSIONS
The Commission values the cooperation shown by the States of the Hemisphere in responding to the questionnaire, and which demonstrates their commitment to achieving the ideals of juridical equality and nondiscrimination towards women.  As noted in this report, many States have added women's rights to the national agenda, creating new institutions, plans and specific policies, legal mechanisms of affirmative action in political participation and, in general, significant advances in promoting and protecting women's rights.  There is a growing perception in the region that effective democracy calls for greater participation by women in decision making and that access to the public life of a nation is not achieved solely through the nondiscriminatory exercise of the right to vote.  Despite the undoubted progress reported by the countries, serious problems persist in the region.  Women have not yet achieved full juridical equality in every country in the region.  Discrimination de jure is a flagrant violation of the international commitments freely assumed by the States and, although formal equality does not guarantee the elimination of instances of discrimination, recognizing it makes it possible to encourage transformations in society, thereby enhancing the authority of this right.  According to the information received, certain countries possess, in greater or lesser measure, laws that restrict and/or discriminate against the civil rights of women in marriage with respect to the administration of assets of each spouse or other types of assets; in representation of the conjugal home or head of household; in the exercise of parental authority; in establishing the conjugal domicile, or the possibility of remarriage; in the need for express or tacit authorization of the husband to work and open a business; or in the right to ownership of property.

The preamble to Convention of Belém do Pará states that "violence against women constitutes a violation of their human rights and fundamental freedoms, and impairs or nullifies the observance, enjoyment and exercise of such rights and freedoms."  Article 2 of the same Convention adds that "Violence against women shall be understood to include physical, sexual, and psychological violence that is perpetrated or tolerated by the State or its agents regardless of where it occurs".  The State has the obligation, therefore, in accordance with this international instrument and Article 1.1 of the American Convention--and the rights established therein--to act with due diligence to prevent violations of human rights and to take remedial action whenever violations do occur.  This implies that, even in the case of conduct not originally attributable to the State, a violation of these rights may entail responsibility on the part of the State "not because of the act itself, but of the lack of due diligence to prevent the violation or to respond to it as the Convention requires."  (I.A.Ct.H.R., Case of Velásquez Rodríguez, judgment of July 29, 1988, Ser. C. No. 4, paragraph 172.)

At the meeting of experts on the Status of Women in the Americas on November 7, 1997, organized by the Special Rapporteur of the Inter-American Commission on Human Rights, dealing with the problem of violence against women was identified as a priority.  Although this problem, given its magnitude and seriousness, has led to the creation of institutions, mechanisms, and various legislative initiatives, norms that violate the guarantee of equality before the law and due process continue to exist.  In many criminal codes, values such as honor, social decency, virginity, chastity, and good morals prevail over values such as the mental and physical integrity of the woman and her sexual liberty, thereby impeding the due protection under the law of victims of such crimes, or compelling them to prove that they resisted in the case of the crime of rape, or subjecting them to interminable procedures that perpetuate victimization.

The Commission wishes to draw the State's attention to the fact that the situations such as those described in which women who are the victims of violence are left unprotected still exist because of a lack of adequate legislation or because the legislation in force is not observed.  In many countries, women who are the victims of family violence cannot rely on appropriate criminal laws since domestic violence is not considered a crime, or else the complaints are unsuccessful, with the process generally ending with the aggressor being set free.  There are situations in which women victims of sexual violence do not have access to civil action for damages since the dignity of the individual is considered a juridical interest not susceptible to inclusion as a pecuniary interest.  Apparently, in this latter case, the damage is viewed as having an abstract element with a moral component "the dignity of the victim", without also taking into account that the individual's mental and physical integrity has been harmed or affected as well as her freedom and privacy.  In addition, the concept of moral damages is covered in other areas of the criminal code and is susceptible to restitution through civil action.  The Commission wishes to recall that Article 7.g of the Convention of Belém do Pará establishes that the States must "establish the necessary legal and administrative mechanisms to ensure that women subjected to violence have effective access to restitution, reparations or other just and effective remedies."  Equally important is the fact woman campesinos, minors, and indigenous women are particularly vulnerable to situations in which they are left unprotected and exposed since they have fewer means of defence.

On the question of persecution and sexual harassment, the information received by the Commission showed that only in exceptional circumstances is such behavior regulated in the domestic legislation of the States, with its being restricted in one case to the public sector and in another to labor legislation.  Many countries report, however, on the presence of draft legislation to eventually incorporate sexual harassment into national legislation.

The responses to the Commission's questionnaire reveal that although women account for over one half of the population in the hemisphere, this is not reflected in decision making levels in the political, social, economic, and cultural spheres.

In their reports, the States refer to serious problems in terms of material resources, a situation that undermines the protection of rights relating to health, employment, and education.  The Commission is aware of the problem of resources but is not convinced that the rights of women have been adequately considered in the establishment of national priorities and the assignment of resources.

The Commission has been able to confirm the existence of valuable education programs that include gender perspective aimed at overcoming social and cultural traditions that continue to circumscribe equal opportunities for women.  The Commission considers programs of this kind essential for heightening awareness in the region of the rights of women and for ensuring that such rights can be exercised.

According to the responses forwarded by the States on health and reproductive health, the Commission was able to confirm serious deficiencies in statistics, generally owing to a lack of resources and suitable infrastructure.  The Commission is able to verify serious problems of access to basic information, proper health and social care, as pointed out in superb reports prepared by the Pan American Health Organization on violence and health, as well as studies undertaken by the World Bank, and the Inter-American Development Bank on domestic violence and health.  These international organizations undertook major initiatives and strategies to prevent, reduce, and raise the visibility of violence against women.

In the area of labor legislation, most States in the region have laws of varying legal rank that prohibit discrimination in the work place.  However, there are sharp disparities in the compensation levels of men and women for the same work.  In some situations, women are assimilated with minors, a situation which in itself constitutes a violation of the principle of nondiscrimination and recognition of juridical personality.

V.
RECOMMENDATIONS
The Inter-American Commission on Human Rights adopts the following recommendations presented by the Special Rapporteur:

A.
Institutional measures within the Commission
1.
The Rapporteurship on Women Rights should be transformed into a Working Group on the Rights of Women, coordinated by a Commissioner and comprising experts appointed by the Commission.  This is of special importance, inter alia, in order to achieve greater participation of civil society, and given the present composition of the Inter-American Commission on Human Rights.  The Working Group will formulate recommendations to the Commission on how the case system and internationally protected rights may be made more accessible to women (i.e. training, materials, and internships).

The Working Group will submit to the Commission draft reports on issues with which it has been entrusted by the Commission, acting within the scope of its Convention and Regulation-based attributes.  The first report will center on violence against women in the hemisphere and the Inter-American System for Protection of Human Rights.  This report will propose inter alia measures to the Commission that will make it possible to protect women more effectively against violence.

2.
The Commission will establish a Voluntary Fund on Women's Rights.  The exclusive purpose of this fund will be to obtain material resources so that the Commission can perform the functions entrusted to it under the OAS Charter, the American Convention, the American Declaration, and the Convention of Belém do Pará.  This includes carrying out or providing support for training on its case system and women's rights, conducting studies, and preparing materials.

3.
The Commission within its powers will take steps to stress still further the promotion and protection of women's rights, and to this end will:

a)
Give full coverage to women rights in reports on its in loco visits.

b)
Urge governments and nongovernmental organizations to participate, as amicus curiae, in specific cases before the Commission and the Inter-American Court of Human Rights to enrich the decision-making process of these bodies.

c)
In the context of its activities of supervision and its case system, cooperate with international agencies and bodies involved in promoting and protecting women's rights and within the OAS with the other bodies, entities, and instances of coordination concerned with the progress of women's rights.

B.
States in the Hemisphere
1.
The States are urged, in accordance with the international obligations they have freely assumed, to take such steps forthwith as are necessary to fulfill their commitment to abolish all laws that discriminate against women, so that by the year 2000 at the latest such inequality will be eliminated and the full capacity of women in all areas of life will be recognized.  The Commission proposes that the continent of the Americas commence the twenty-first century "Without Discrimination Against Women", this being understood to mean:

any distinction, exclusion, or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.

(Article 1 of the United Nations Convention on the Elimination of All Forms of Discrimination Against Women).  To this end, the Commission urges the States to undertake a broad review of their legislation in order to identify provisions establishing distinctions, exclusions, or restrictions on the basis of sex, that have the purpose or effect of preventing recognition or exercise of human rights by women, and to amend such laws or abolish them.

2. The OAS member States that have not yet done so should ratify the regional human rights instruments, and in particular, the Inter-American Convention on the Prevention, Punishment, and Eradication of Violence Against Women as a demonstration of their commitment to observing and protecting the human rights of women who are the victims of violence.

C.
Recommendations to the States on specific rights
1.
The States need to fulfill Articles 1, 3, and 24 of the American Convention, and Articles 2 and 17 of the American Declaration, which establish the right to equality before the law and recognition of juridical personality and civil rights of women.  This includes recognizing equal rights for women in and outside of marriage, their right to dispose of their own assets and equality in parental authority.

Furthermore, in accordance with Articles 20 and 24 of the American Declaration and Article 23 of the American Convention, the Commission urges the States to continue and expand measures to encourage participation by women in decision-making in the public sphere, including positive measures.  As well, the Commission urges that they assure that women have appropriate representation at all levels of government, at the local, provincial, state and national levels; develop strategies to increase the integration of women in political parties; and take further steps to fully incorporate the sectors of civil society, including those that represent the interests of women, in the process of developing and implementing policies and programs.  

2.
The States must eliminate the serious restrictions placed on women as a result of the conferral of conjugal representation or head of household status on the husband, and the limitation of the role of women to the domestic sphere.  These restrictions include:  the authority of the husband to prevent his wife from exercising a profession or trade, or operating a business, when that is considered to be harmful to the interests and care of the children and other domestic obligations; the designation of the husband as administrator of conjugal assets; and the conferral of parental authority upon the husband/father.  Moreover, the duty to recognize children born outside of marriage must be binding for a man as well as for a woman.

3.
The Commission urges the States, in accordance with Articles 1 and 11 of the American Declaration, Articles 4 and 5 of the American Convention, and Article 7 of the Convention of Belém do Pará, to adopt suitable legislation on violence against women, ensuring that violence, intrafamilial or domestic violence, or that is either caused or tolerated by agents of the State, is duly investigated, tried before a court, and punished.  The response capacity of the public and private sectors in training law enforcement and judicial personnel needs to be strengthened in order to provide proper treatment for the causes and effects of violence.  Lastly, the States need to fully implement the programs and laws on domestic violence that already exist, which for lack of insufficient resources frequently have yet to be initiated or are only partially implemented.

4.
Recognizing the right to health of women, the States need to adopt measures to keep proper statistical data and to have the necessary resources in order to ensure plans and programs that allow women to fully exercise this important right.

Recognizing the growing participation by women in the labor market and in national economies, and that disparities in the remuneration levels of men and women for the same work persist, the Commission urges the States to take such additional steps as are necessary to correct the disparities in income between men and women possessing equal qualifications and performing the same tasks; to ensure equal employment opportunities for women and men; to review legislation and judicial resources to ensure that the reproductive functions of women are not transformed into a cause for discrimination in the hiring, placement, promotion, or firing of women; and to prevent, punish, and eradicate sexual harassment in the work place.

5.
The Commission urges the States to amend criminal codes that declare rapists who marry their victims free of any responsibility or penalty; to ensure that women who are detained are treated with respect for their dignity, that their cases are processed swiftly before a judicial authority and subject to judicial supervision, that they have quick access to legal assistance and medical care, and that inspections of women detained are conducted with the proper guarantees and care; that sexual crimes classified until now as crimes against decency and good morals be classified as crimes against personal integrity, liberty and privacy.  It is further recommended that conduct not covered in certain criminal codes, such as incest, be defined as a crime; that the definition of rape be broadened to include situations not traditionally considered as such, that because of new modalities are by their nature a violation of personal integrity and the freedom and privacy of women; and that any mention of the concept of decency, honor, and related notions, be eliminated as extenuating circumstances.  The Commission urges the States to ensure that those women most vulnerable, women campesinos, young girls, and indigenous women have due access to the mechanisms afforded by the legal system.

The Commission endorses General Recommendation 19 of the Committee on the Elimination of Discrimination against Women (CEDAW) adopted in 1992 through which it is affirmed that violence against women constitutes a violation of human rights, stressing that the States may be liable for private acts if they fail to act with due diligence to prevent violations of rights, or to investigate and punish acts of violence, or fail to provide measures of reparation or compensation (E/CN.4/1996/53, 5 February 1996, Commission on Human Rights, p.10, paragraph 34).  In keeping with the criterion set out by the CEDAW, the Commission recommends that the States revise and amend domestic legislation for the purpose of reflecting the progress achieved in international law with respect to the rights of women, punishing conduct that has not yet been defined as a crime such as sexual harassment, amending procedures in the investigation stage that are discriminatory and/or prejudicial because the victim is a woman engaging in "immoral conduct" and to investigate and punish cases of domestic violence with due diligence through prompt and simple judicial remedies.

NOTES







�. For a brief introduction to the system, and the texts of the human rights instruments, regulations and statutes, see IACHR, Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L/V/II.92, doc. 31 rev. 3, May 3, 1996.


�. The following member states are party to the American Convention on Human Rights:  Argentina, Barbados, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominica, Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay, Peru, Suriname, Trinidad and Tobago, Uruguay and Venezuela.


�. See generally, IACtHR, Advisory Opinion OC-10/89, "Interpretation of the American Declaration of the Rights and Duties of Man within the Framework of Article 64 of the American Convention on Human Rights," Ser. A No. 10, July 14, 1989.


�. As of the end of 1997, the following states had ratified the Convention of Belém do Pará: Argentina, The Bahamas, Barbados, Belize, Bolivia, Brazil, Chile, Colombia, Costa Rica, Dominica, Dominican Republic, Ecuador, El Salvador, Guatemala, Guyana, Haiti, Honduras, Nicaragua, Panama, Paraguay, Peru, St. Kitts and Nevis, Saint Lucia, Saint Vincent and the Grenadines, Trinidad and Tobago, Uruguay and Venezuela.


�. Those States Parties which have expressly accepted the compulsory jurisdiction of the Inter-American Court are:  Argentina, Bolivia, Chile, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, Honduras, Nicaragua, Panama, Paraguay, Peru, Suriname, Trinidad and Tobago, Uruguay and Venezuela.


�. The CIM was created by the Sixth Conference of American States.  A Specialized Organization of the OAS, the CIM identifies and recommends strategies designed to eliminate discrimination against women and promote their full incorporation into national development processes, and acts as an executing agency, as well as a catalyst, for development cooperation activities aimed at increasing that incorporation.  See generally, Strategic Plan of Action of the Inter-American Commission of Women (presented at the Fourth World Conference on Women (Beijing 1995).


�. See generally, CIM, "A Century of Struggle for Women's Rights in the Americas: CIM Achieving the Promise," (pamphlet pub., 1995).  Asociación Civil "La Mujer y el V Centenario de America y Venezuela", Historia de la CIM 1928 - 1992 (1996).


�. See AG/RES. 1432 (XXVI-0/96).


�. See AG/DEC. 8 (XXV-0/95), AG/RES. 1432 (XXVI-0/96).  Strengthening the role of women in national life has also been deemed a priority in the preparatory technical meetings for the Summit to be held in Santiago Chile in April of 1998.  The member states are also examining the status of women within multilateral organizations, including the OAS.  The member states have set goals for the OAS which include fully incorporating the notion of gender equity in its activities, strengthening the participation of women in projects and programs, promoting the advancement of women at all levels, and incorporating gender issues in its development activities.  See AG/RES. 829 (XVI-0/86), 933 (XVIII-0/88), 1061 (XX-0/90), 1192 (XXII-0/92) and 1303 (XXIV-0/94).


10. See Claudio Grossman, El régimen hemisférico sobre situaciones de emergencia, 17 REVISTA IIDH 111, 121 (San José, Costa Rica 1993).


�. See OC-10/89, supra, paras. 39-43, 45-47.


�. It was drafted under the auspices of the Inter-American Commission of Women, whose Delegates and Secretariat undertook extraordinary efforts to: carry out an Inter-American Consultation on Women and Violence in 1990; construct and adopt a text over the next couple of year; ensure its adoption by the General Assembly in June of 1994; and impel its entry into force by March of the following year.


�. While the Convention of Belém do Pará does not expressly provide for the exercise of the Inter-American Court's contentious jurisdiction, as noted, the rights it confers are profoundly linked to those recognized in the American Convention, which gives rise to obligatory jurisdiction for claims susceptible to Court jurisdiction under Article 51.





14. With respect to the member states not party to the American Convention, once the processing has been completed, the Commission will issue a final decision including the facts and its conclusions, and recommendations where pertinent, with a deadline set for compliance.  Where the measures recommended are not implemented within that deadline, the Commission may decide to publish its decision.  There is a procedure, which may only be utilized once, whereby a party to the case may request that the Commission reconsider its conclusions or recommendations.


�. See IACHR, Advisory Opinion OC-4/84, supra n. 12, at para. 56 (citing ECtHR, Belgian Linguistic Case, Judgment of July 23, 1968, Ser. A No. 6, at 34).  For additional examples of the European Court's application of this standard, see generally, ECtHR, Marckx v Belgium, Judgment of March 13, 1978, Ser. A No. 31, paras. 33-34, 38-43; Rasmussen v. Denmark, Judgment of Nov. 28, 1984, Ser. A No. 87, paras. 38-42; Abdulaziz, Cabales and Balkandali v United Kingdom, Judgment of May 28, 1985, Ser. A No. 94, paras. 72, 74-83.


16. The standard applied is also consistent with that of the Human Rights Committee.  "A differentiation based on reasonable and objective criteria does not amount to prohibited discrimination within the meaning of article 26" [of the ICCPR].  Broeks v. the Netherlands, Commun. No. 172/1984, views adopted April 9, 1987, Report of the Human Rights Committee 1987, UN Doc. A/42/40, Annex VIII.B, 139, para. 13.  See, General Comment No. 18 (37) (non-discrimination), Report of the Human Rights Committee 1990, UN Doc. No. A/45/40, vol. I, p. 173.


17. Raquel Martín de Mejía v. Peru, Report No. 5/96, Case 10.970, Annual Report of the IACHR 1995, OEA/Ser.L/V/II.91, doc. 7 rev., Feb. 28, 1996, at 157.  The petition alleged that on June 15, 1989, members of the Peruvian military came to the home of Raquel Martín de Mejía and Fernando Mejía Egocheaga looking for the latter, a lawyer and political activist, whom they took away with them.  One of those agents returned to the house minutes later, told Raquel Martín de Mejía that she too was suspected of subversion, and raped her.  That same agent returned later returned and raped her again.  She filed a complaint concerning her husband's disappearance with the authorities, but did not denounce the treatment to which she herself had been subjected.  Mr. Mejía's body was discovered several days later bearing signs of torture and a gunshot wound.  Having received threats and fearing for her safety, she eventually sought and received political asylum abroad.  Government authorities subsequently included her name in a list of persons suspected of subversion, and filed criminal charges against her.  The claims concerning Fernando Mejía Egocheaga had been dealt with by the Commission in a separate case, and so were not revisited.  See Report No. 83/90, Case 10.466, IACHR, Annual Report of the IACHR 1990-91, OEA/Ser,L/V/II.79 rev. 1, doc. 12, 22 Feb. 1991, at 394.


18. Caso Loayza Tamayo, Sentencia de 17 de septiembre de 1997.


19. Id. para. 58.


20. See Report 38/96, Case 10.506, in Annual Report of the IACHR 1996, supra, at 50.


21. See, Report on the Situation of Human Rights in Haiti, OEA/Ser.L/V/


II.88, Doc. 10 rev., Feb. 9, 1995, pp. 39-46.


22. OEA/Ser.L/V/II.96, Doc. 10 rev. 1, April 24, 1997.


23. OEA/Ser.L/V/II.97, Doc. 29 rev. 1, Sept. 29, 1997.


24. See, "Proposed American Declaration on the Rights of Indigenous Peoples," in Annual Report of the IACHR 1996, OEA/Ser.L/V/II.95, Doc. 7 rev., Mar. 14, 1997, pp. 627-45.


25. The workshop proceedings, to which the questionnaire was attached as an annex, were published in Protección Internacional de los Derechos Humanos de las Mujeres (IIDH and CLADEM eds. 1997).


26. The rights and duties established within the regional human rights system with respect to equality and nondiscrimination are broad and inclusive.  The present report does not pretend to be exhaustive; rather, it sets out to analyze several areas of principal concern to provide a basis for concrete recommendations for action.  These recommendations are aimed not only at assisting member states in enhancing compliance with their human rights obligations, but also at encouraging the mechanisms of the system to better respond to the needs of all the actors within the system in advancing toward the full enjoyment by women of their human rights.





27. The Subsecretariat for Women formed in 1987 in Argentina set up a National Program for the Prevention of Domestic Violence to provide training to national and provincial law enforcement personnel and NGO's, as well as to disseminate information on this issue.


28. The 1988 Federative Constitution contains an explicit commitment to establish mechanisms to address and prevent intrafamilial violence, and also provided for the establishment of over 150 women's offices and precincts.  In 1993 a Parliamentary Investigation Commission was formed to study the issue of violence against women in Brazil.


29. The Colombian Constitution establishes that violence within the family is considered destructive to its harmony and unity, and is therefore punishable according to the law.  Women's bureaus and legal offices for the family have also been set up.


30. In 1993, the Deputy Minister of Gender, Generational and Family Affairs was established to develop specific standards and policies, in conjunction with the Interministerial Group for the Prevention, Punishment, and Eradication of Violence, which was in charge of preparing the Family Violence Act.


31. In 1996, a project to provide technical and political support for the Cabildeo de Reformas Jurídico-Sociales on Women, sponsored by the agency of Dutch Cooperation and the UNDP, was initiated to support the efforts undertaken by the National Office of Women (ONAM).


32. In responding to the questionnaire, several countries neglected to include specific data concerning laws on women's rights, date of enactment, and scope.  In such cases, this report does not include that data.


33. However, the Civil Code grants conjugal representation (head of the household) to the husband and establishes limitations on women who pursue activities outside the home.


34. The capacity of the woman seems to be relative.  The Guyana report refers to a law of Equal Rights of 1990 which has been criticized for the ambiguous wording of its text.


35. Although the equality of women is expressly recognized, there are differences in the case of married women.


36. However, there are restrictions or limitations.  As indicated in the report, the Constitution establishes that women may not own plots of land.  This norm is in the process of being amended by a new agrarian law.


37. In 1996, the Constitutional Court of Guatemala declared that the article of the criminal code on adultery discriminated against women.


38. In Paraguay there is still no specific national legislation on violence against women, and cases of violence that are classified as crimes are regulated by the Criminal Code.  The Secretariat of Women coordinates training courses for law enforcement personnel to deal with cases of this kind.


39. In its response, Argentina reports that this specialized force was established by regulatory decree, but it is not yet functioning.


40. In Ecuador, only 1.03% of a total of 1,548 complaints filed in Quito resulted in a conviction.  Of 1,923 complaints filed in Guayaquil, there was a judgment in only 2.13% of the cases.  In Lima, Peru, there were 4,000 complaints on average between 1989 and 1993, although in general considerable reluctance exists to file a complaint because of barriers of distance and cost of medical-legal processing according to the response submitted by the State.


41. In Brazil, the Supreme Court revoked the defence of honor as justification for killing one's wife in 1991.  However, the courts are still hesitant to process and punish the perpetrators of domestic violence.


42. In the case of Ecuador, in 1989, the Court of Constitutional Guarantees suspended the application of an article of the Criminal Code that justified homicide and/or assault and battery committed against a daughter, grand-daughter, or sister, when surprised in an illicit sexual act, with the woman being referred to only as the guilty party.  This law has not yet been abolished.


43. Work performed by women is regulated together with work performed by minors, with both groups being subject to the same restrictions in terms of tasks and schedules.  Draft labor law reforms are now being proposed by the Directorate of Gender Affairs.





44. However, illiteracy is still perceived as a problem that persists in high proportions affecting mainly women, in countries such as Bolivia, Guatemala, and Peru.


45. Report entitled "Advances in the Eradication of Violence against Women," 1997, PAHO, Washington, D.C.  Research project initiated in 1996 "Critical Path of Women Affected by Intrafamily Violence," under way in seven countries in Central America. Publication "Violence against Women and Children: Analysis and Proposals from the Perspective of Public Health", Women, Health, and Development Program, 1993, PAHO.


46. World Bank Discussion Paper 255, "Violence Against Women: The Hidden Health Burden," L. Heise, J. Pitanguy, and A. Germain, 1994, Washington, D.C.


47. Seminar "Domestic Violence in Latin America and the Caribbean, Program and Policies, ATN 5657, Unit for Women in Development, Inter-American Development Bank, 1997, Washington, D.C.


48. At the writing of this report, Antigua and Barbuda, Canada, Cuba, Grenada, Jamaica, Mexico, Suriname, and the United States had not yet ratified that Convention.
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